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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

BRENDA DIANNE WARE,
Petitioner Below, Appellee

VS, Appeal No. 34720

DAVID GARY WARE,
Respondent Below, Appellant

From the Circuit Court of
Harrison County, West Virginia
(Judge James A. Matish)
Circuit Number 05-D-351-4

APPELLANT’S REPLY BRIEF

To The Honorable Justices of the
Supreme Court of Appeals of West Virginia

On June 2,. 2009, Appellant’s counsel received a copy of the “Brief of

Appellee and Cross Assignments of Error”, to which he files this Reply Brief.

Appellant’s Brief accurately states the issues presented on appeal, the

procedural history of this case which involved three appeals from Family Court to

Circuit Court and two remands from Circuit Court to Family Court, and the facts

relevant to said issues. In the Brief of Appellee, she alleges certain “omissions or

inaccuracies in Appellant’s ‘Statement of Facts™ by picking out selective portions

of the transcript of the December 16, 2005 hearing which dealt with the subject

“Ante-Nuptial Agreement.” Since there are in the record before this Court a CD

and a transcript of said hearing, a review by this Court of said CD and/or said

transcript will provide the best overall assessment of the evidence presented,
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including the testimony of the parties and of the witness, Keith Skeen, the
attorney who _prepared said Agreement. Circuit Court Judge Matish thoroughly
reviewed said CD and made specific 'ﬁnding.s of fact and conclusions of law in
regard thereto in the “Order Granting Petition For Appeal And Cross Petition, And
Reversing And Remanding Case To Family Céurt” entered on March 22, 2007.

Appellee also picks out selective portions of the transcript of the December
7, 2007 hearing regarding the testimony of Respondent’s expert. witness, Mickey
Petitto. Since there are in the record before this Court a transcript of said hearing
and also a copy of Ms. Petitto’s written report, said transcript and said report will
provide the best overall assessment of Ms. Petitto’s testimony.

As stated in “Appellant’s Brief”, the facts of this case and the applicable
legal authorities cited therein support a finding and conclusion that the subject
“Ante-Nuptial Agreement” is valid and enforceable for the same reasons that this
Court used in upholding the validity and enforceability of the pre-nuptial

agreement in Gant v. Gant, 329 S.E. 2d 106 (W.Va. 1985}, all of which is cited and

quoted on page 16 of “Appellant’s Brief.” As further stated in the last paragraph
of “Appellant’s Brief”, in summary, the “Order Granting Petition For Appeal And
Cross-Petition And Reversing And Remanding Case To Family Court” entered by
the Circuit Court on March 22, 2007 correctly ruled on the validity and
enforceability of the subject “Ante-Nuptial Agreement”; and the “Order On Issues
Remanded By Circuit Court” entered by the Family Court on July 3, 2007 correctly
ruled on the remanded issues and should have been upheld. Copies of these two
Ordv:rs are attached hereto for the convenience of the Court, as is a copy of the

subject “Ante-Nuptial Agreement”, which speaks for itself. It is respectfully
3



submitted that the Circuit Court erred in reversing in part the Family Court’s July
3, 2007, “Order On Issues Remanded By Circuit Court,” which Order should have
beeﬂ totally upheld, since it specifically followed the findings, conclusions and
directives of the Circuit Court’s March 22, 2007 first remand Order.,

Regarding the Cross-Assignments Of Error, it is respectfully submitted that

if Appellee sincerely believed that the Circuit Court committed errors which
adversely affected her, she would have timely filed a Petition For Appeal within

the requisite time period pursuant to Rule 3(a) of the Rules of Appellate

Procedure, and although she may procedurally set forth cross-assignments of
error in Appellee’s Brief, the validity thereof is seriously suspect and is believed
by Appellant to be an effort to divert attentién from the issues related to the
validity and enforceability of the “Ante-Nuptial Agreement.”

The cross-assignments of error regarding the “Ante-Nuptial Agreement”

have already been dealt with in Appellant’s Brief and reference is made thereto.

The cross-assignment of error regarding the denial of Appellee’s request

for an award of attorney and expert fees and costs is without merit and was

properly ruled upon and denied three times by the Family Court and was properly
upheld by the Cii'cuit Court. In paragraph D. on page 4 of the “Order On Issues
Remanded By Circuit Court” entered dn July 3, 2007, the Family Court properly
found and ruled as follows:

“This Court previously ruled in paragraph L. on page 21 of the

Decree of Divorce that each party shall pay his or her own attorney

fees and costs incﬁrreci in the divorce action, and this Court still

finds said ruling to be appropriate. Each party has good income and
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good income earning ability. This Court awarded the divorce based
upon the ground of irreconcilable differences, and, although marital
fault was alleged against both parties (adultery against Petitioner
and cruelty against Respondent), this Court did not find sufficient
proof of any fault ground to grant a divorce thereon. Both parties
were awarded substantial assets in equitable distribution, and
Respondent has already made an equalizing cash payment to
Petitioner in the amount of $39,581.62, and he has refinanced the
marital home loan to remove Petitioner from any liability on their
previous marital home loan. Petitioner previoﬁsly withdrew $7,000.
from the parties’ joint bank account, of which amount, she paid her
attorney a retainer of $6,000. Each party incurred substantial
attorney fees and expenses and expert witness fees and €Xpenses,
and after considering all relevant facts, this Court believes that each
party should be responsible for the payment of his and her own
respective costs of this litigation.”

In paragraph 4 on page 3 of the “Order On Issues Remanded By Circuit

- Court October 10, 2007”, the Family Court properly found and ruled as follows:

“This matter was also remanded for reconsideration by this Court as
to Petitioner’s request for an award of expert fees and attorney’s
fees. Given that this Court previously ruled in its Order on Issues
Remanded by Circuit Court entered July 3, 2007, that Petitioner

was entitled to no expert fees or attorney’s fees, the Court is not



inclined to change its opinion at this time. Therefore, Petitioner’s
request for expert’s fees and attorney’s fees are denied.”

- The cross-assignment of error regarding the denial of Appellee’s

request for an award _of rehabilitative alimony is without merit and was

properly ruled upon and denied three times by the Family Court and was
properly upheld by the Ciréuit Court. In paragraph XIV on bages 3,4 and 5
of the Decree Of Divorcé entered on October 24, 2006, the Family Court
provided detailed findings and reasons for denying Appellee’s request for
an award of rehabilitative alimony, which findings and rulings were correct,
were not clearly erroneous, and did not constitute an abuse of said Court’s
discretion. Appellee was employed prior to and at the time of the final
divorce hearing on August 4, 2006, at which time she was working as an x-
ray technician at United Hospital. Center and also at Medbrook Medical
-Center. Based upon information and belief, she has remained employed
since said date to the present time and is presently employed on a full-time
basis at the Veterans Administration Hospital in Clarksburg. Neither party .
has filed a petition to modify the award of child support set forth in
paragraph. I on page 19 of the Decree Of Divorce, being the sum of
$1,213.56 per month. |

Regarding the “Attorney’s Certificate Pursuant To West Virginia Rule
of Appellate Procedure 4A(c)” set forth at the end of Appellee’s Brief And
CroSs—Assignments Of Error, Appellant’s counsel does not agree with the
selective facts alleged by Appellee’s counsel based upon her selective |

memory and her adversarial position as to the testimony of the parties at
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the August 4, 2005 hearing, and he states that since there are transcripts of
the December 16, 2005 hearing and the December 7 , 2007 hearing, and
since the Family Court made speéiﬁc findings of fact in the Decree of
Divorce based upon the factual evidence presented at the August 4, 2006
hearing, there is no need for counsel for the parties to assert and dispute
her and his recollections of selective portions of testimony from the
“August 4, 2005 hearing. Further, the record contains numerous exhibits
which were introduced into evidence at the August 4, 2006 hearing which
were considered by the Family Court. It is questioned whether said Rule

4A(c) even applies, since it applies to the filing of a Petition For Appeal

without a transcript of testimony in the lower court, not a Brief filed herein.
To the extent that this Court may consider any of the allegations of facts
| made by Appellee’s counsel, a few corrections regarding the testimony and
evidence presented during the August 4, 2005 hearing as alleged by
Appellee’s attorney need to be made, including, but not limited to, the
following: (1) the parties did not borrow money from a line of credit on the
marital home to pay the balance of the consideration to John Geraffo for
his 51% interest in the Pizza Place of Bridgeport, Inc. in 2001, as any line of
credit money was used to keep the “Cool Spot” business going, which
business subsequently failed, and Appellant was, in the Decree of Divorce,
held responsible for the debt of said defunct business in the amount of
$13,497.; (2) Appellant was not abusive to Appellee, did not drink alcohol to
excess, and did not threaten to kill Appellee if she left him, all of which is

supported by the Family Court’s statement that it failed to find sufficient
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proof of any fault ground to grant a divorce thereon (paragraph D. on page
4 of “Order On Issues Remanded By Circuit Court” entered on July 3, 2007,
Appellee mistakenly refers to Sections 48-6-101(b) and 48-6-201(a) of

the West Virginia Code as statutory authorities relevant to the threshold

issue presented in this appeal. An “antenuptial agreement” or “prenuptiél
agreement” is defined in Section 48-1-203 of said Code as “an agreement
between a man and a woman before marriage, but in contemplation and
‘generally in consideration of marriage, by which property rights and
interests of the prospective husband and wife, or both of them, are
determined, or where propérty is secured to either or both 6f them, to their
separate estate, or to their children or other persons. An antenuptial
agreement may include provisions that define the respective. property
rights of the parties during the marriage, or upon the death of either or
both of the parties. The agreemént may provide for the disposition of
marital property upon an annulment of the marriage of a divorce or
separation of the parties . . . . (emphasis supplied).” Section 48-6-101(b)
only applies to an antenubtial agreement which affects the property rights
| of the parties or the disposition of property “after a divorce”, not during the

marﬁage or upon a divorce, to which Section 48-1-203 of said Code and the

Gant case apply. Section 48-1-237(1) and (3) of said Code defines

3

“separate prope as:  “(1) Property acquired by a person before
marriage; . . . and (3} Property acquired by a person during marriage, but
excluded from treatment as marital property by a valid agreement of the

2
.

parties entered into before or during the marriage . .
8
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stated, the Pizza Place business located at the Meadowbrook Mall in
- Bridgeport, Harrison County, West Virginia-was specifically-excluded from—
treatment as marital property in paragraph numbered 2 on page 3 of the
subject “Ante-Nuptial Agreement.” It is further excluded pursuant to the
provision.s set forth in paragraphs numbered 4 and 6 on page 4 of said
“Ante-Nuptial Agreement.” As stated by the Family Court in paragraph
numbered 4 of the “Order On Issues Remanded By Circuit Court” on July 3,
2007: “In view of the validity of the subject Ante-Nuptial Agreement and
the specific language contajned in paragraphs 2, 4 and 6 thereof, Brenda
Dianne Ayers (now Brenda Dianne Ware) waived, released and
relinquished any and all rights to which she might have been entitled by
reason of marriage in and to Mr. Ware’s interest in the Pizza Place of
‘Bridgeport business, including the interest he already owned and the
interest which he subsequently acquired from John Geraffo.”

To the ef:tent that Appellant’s counsel responds to allegations of
facts made by Appellee’s counsel in her Brief which are not contained in
any transcript, Appellant’s counsel certifies that his references to certain
testimony adduced at the August 4, 2005 héaring are faithfully represented
and are accurately presented to the. best of his ability based upon his
recollection and his handwritten notes taken during said hearing.

Throughout Appellee’s Brief, she erroneously refers to Appellant as
“Gary” although she should know that throughout all of these proceedings

during the last four years, he has always been referred to as “David” or



“Dave”. Said error has no legal effect, but was apparently done to annoy .
Appellant.

Another error in Appellee’s Brief is contained at the top of page 26
thereof wherein it is stated that “‘Gary attempted to prove adultery
{although he did not allege adultery) against Brenda.” Appellee should
know that on December 23, 2005, Respondent (Appellant) filed an
“Amended Answer To Petition For Divorce And Counter-Petition”, and in
paragraph numbered 9 of his Counter-Petition, he alleged that Petitioner
(Appellee) had committed adultery (see page 166 of the Record). Although
the Family Court held that adultery was not proven, during the August 4,
2006 hearing, Petitioner (Appellee) admitted having sexual relations with a
school custodian named Issac Sloane; Issac Sloane also testified and
corrpborated said sexual relationship; and a corroborating letter from
Appellee to Issac Sloane’s wife was also admitted into evidence. Appellee
claimed that her sexual relationship with Issac Sloane did not occur until
after she had filed for divorce, which is presumably the reason why the
Family Court held that adultery had not been proven.

Appellee cites various legal authorities, including California
statutory law and case law from other states, which authorities are not
relevant to the facts of this or to the law applicable thereto. Based upon
the facts of this case, the applicable statutory law and case law (Gant), the
specific findings and conclusions of the Circuit Court in its “Order
Granting Petition For Appeal And Cross Petition, And Reversing And

Remanding Case To Family Court” entered on March 22, 2007, and the
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specific findings and conclusions of the Family Court in its “Order On
Issues Remanded By Circuit Court” entered on July 3, 2007, those two
Orders should be upheld, énd the subsequent “Final Order” of the Circuit
Court entered on April 9, 2008 should be reversed with a finding by this
Court that the subject “Ante-Nuptial Agreement” is valid and .enforceable,
and by the specific provisions thereof Appellee “waived, released and
relinquished any and all rights to which she might have been entitled by
reason of marriage in and to Mr. Ware’s interest in the Pizza Place of
Bridgeport business, including the interest he already owned and the
interest he subéequently acquired from John Geraffo,” (as held by the
Family Court in paragraph numbered 4 on page 3 of the “Order On Issues
Remanded By Circuit Court” entered on July 3, 2007, a copy of which is
attached hereto for the convenience of the Court.

Respectfully submitted this 15t day of June, 2000.

D Pl tineocrr

Douglas A. Cornelius
Attorney for Appellant

P.O. Box 4424

Clarksburg, WV 26302-4424
304-622-3100

WVSB #831
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The undersigned attorney, Douglas A. Cornelius, hereby certifies that on June 15

H

2009, service of a true copy of the following document/s: “APPELLANT’S
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X _ First Class Mail, postage prepaid to: Delby B. Pool
Certified Mail, return receipt requested
Hand Delivered to:

Facsimile Transmission to:
Other:

Upon the following person/s at the following address/es:

Delby B. Pool
230 Court Street
Clarksburg, WV 26301

!

Douglas A. Cornelius
Attorney for Appellant

P.O. Box 4424

Clarksburg, WV 26302-4424
304-622-3100

WVSB# 831
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IN THE CIRCUIT COURT oF HARRISON COUNTY, WE'ST VIRGINIA _

IN RE THE MARRIAGE OF-
BRENDA DIANNE WARE, -
' Petitione‘r,.

vs. I Civil Action No. 05-D-351-4
| - Judge James A, Matish

DAVID GARY WARE,
. Respondent. o |
ORDER GRANTING PETITION FOR APPEAL AND CROSS PETITION, AND
REVERSING AND REMANDING CASE To FAMILY COURT |

Presently pendirig before the Courtis g “Petition for Appeal from Family Court Final

Order,” filed by 'Re_qu,ndentlDavid Gary Ware, on :November-22, 2006, Aiso__pending
before the Court is a “Response to Petition for Appeal and Cross PetitioAn” filéd by
Petitioner Brenda Diané Ware on Decemper 4, 2008.

This Court conducted g hearing on the matter on the 4" day of January, 2007, The

pertinent fegal authority, this Court concludes that fhe “Petition for Appeal” should be
GRANTED, and the “Cross Petition” should'be GRANTED, and the Final Order should be

affirmed, in part, and reversed, in part, and reﬁi\_nded.



West Virginia Code § S1~2A-14(a) pfovides that “[tlhe circuit court may refuse to
consider the petition for appeal, may affirm or reverse the order, may affirm or reverse the
orderin part or may remand the case with instructions forfurthe_r hearing before the family

courtjudge.” Additionally, ‘Tthhe circuit court shall review the'ﬁnding_s of fact made by the

family count judge under the Clearly erroneous standard and shajl review the application

of law to the facts under an a.b'u__s__e Qf_dri‘src_:ﬁr_e_tion,st_arn‘:d_g__rd.z_" -W-.Va--,09d§ §51-2A-1 4(b). -

Petitioner and Respondent entered into.an. Antenuptial. Agreement (hereinafter - . .

In his Petition. as grounds for appeal, Mr. Ware alleges: 1) the Family Court erred
in finding and holdihg that the parties’ Antenuptial Agreement is set aside as void and

invalid and 2) the Family Court erred in finding that the marital value of the Pizza Place of

__ Bridgeport is $322,200.00 and that Brenda Diane Ware is entitled to 50% thereof,
H . _
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erred because it was without statutory authority to permanently bar her request from

alimony in the future, 2) the Family Courterred by improperly declining to awarg any credit

denying Ms, Wa.r@l'S.fequ,c:i.st...er..atth.ney__fees..r..‘ e
The Court finds that the Family Court Judge abused her discretion in‘ruling as a

matter of law that the Anten'uptiai Agreement in this case js invalid due to Mr. Skeeh?s

C[plrenuptial agreements that esta'blish-property seﬁfemehts énd

Support obligations at the time of divorce are presumptively valid
in West Virginia; the burden of proving the invalidity of such an ‘
agreement is upon the person would have the agreement held
invalid.” -

Syl Pt. 1, Gant v. Gant, 174 W.Va. 740, 329 S.E.2d 106 (1985).

' The Court further held inSyl. Pt. 2, Gant v. Gant, 174 W.Va. 740, 329 S.E.2d 106
(1985), _ : , '

3



D T

advice of counse| js not a prerequisite to enforceability when the
terms of the agreement are understandable to a reasonably
intelligent adult ang both parties have had the opportunity to
consult with Independent counsel ” (éMphasis added)

The Courf___ri‘ofes that v_vhi!e either _or,bothr partigs fnay have a malpt:aCﬁce‘aCtion.

thraugh their employment at establishments located in the Meadom'/'broo_k'MaH.'Aithough
Mr. Skeen testified that David Ware initialiy éontéd_téd him about prebéring the Agreement,‘

Mr. Ware and Mr. Skeen bqth‘ tes'tjﬁéd that the two of them never met privétely-prior‘to their

1The Court notes that the Family Court, in itg January 31, 2006 Order, found that the evidence presented on
_the isstie of duress was conflicting.
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Inreaching its hold ing, the Court in- _(':‘u_a_n; reasoned that generaj c_dntrect iawgoverne |
pren-uptial agreer'nen'ts and that it is clear that'there is no .requi'reme'nt in general contract
law that a party be advised rby independent ceunsel before an agreemen_t- to which he Or_
she sets h’is orherhand is enforceable. f_d_ at 745, The Court finc_is_ that un_der West ‘_\/irgi_nia
law all that is required is the Qppbrfunfty to consult with independent cou'nse_i and that st.
Ware'nad that opportunity and for whatever_ reason ehoee not to utiiize it. Tnerefor'e_, t:he
Courtfinds that the F ami‘ly Courterred in ruting that fhe Antenuptial Agreement in this case
is invalid because one attorney represented both narties and Ms.. Ware had no opportunity

to consult with in_dep-enden_t counsel,



time she entered into the_'Agreemeht, the Court finds that she had a general id_ea of Mr.
Ware's financial condition. The parties had lived together for approximately 1 % years prior

to'the signing and had been_paying bills _joint_fy during that time peﬁod. Moreimpo';_’ta.n.tly,

concealed His assets from Ms. Ware or that he oiherWis_e misled her as-to what those |
assets were, |

In Pajak, the Court held that the wife hag sUfﬁciént knowledge of the h_usband’s

as-sets to -valida_te an antenUptial agreement under Which she waiQed anyiand :ali interests

in his estate and whicﬁ recited that it was en‘tered into by each barty Wf_th full knowledge

‘\jj to the extent and probable value of the estate of the 6ther._Thi’s éxact language'was
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used in the instant Agfeement in paragraph 8, page 6 wherein.it states, “{ilt is AGREED
that this agreement is entered into by each party With the full knowledg_e on the part of each
~astothe extént and probable vaiue of the esfate of the other.” Thérefore, the Court feels
Ms. Ware had sufﬁ_ciént kno?viedg‘e of Mr..V\-Iare’s aésets and that the Famiiy Codrt erfed |

when it invaﬁdated the AntenuptiaI_Agreement based upon nondisclosure of assets.

Mr. Ware's second ground for appeal is tha the Family Court erred in finding the

martta! -vam_e of tﬁg,_Psza Place of Bri‘dgeport,.-to. be..$322',-200.0—0-\-an:d--that; Brenda Diane- =
Ware is entitied to 50% thereof. Although Mr. Ware a_s-serts'fn his Pe_ti_tidn for Appeal and
_subsequent sub_missioﬁs to th_é Court that this ground shall be -ren:dere:d: modt ﬁpén the
Cout's finding that the Antenuptial Agreemen't is va lid, the C.durt d'isag'fees.r In light of the
Cou.rf’é ruling abqvé fhat the Antenuptial Agl;ée'ment is \./a!'id., the Court'remands_ t'hié issué :
-t'o the Farhily.Cour't éo thaf Et ma;./dmake a deterfni'nation', upon exaﬁining thé Ianguage
| employed in the A'nteniuptial Agreement?, as to the disposition of the assets addressed in _
the Agreement. This ;ncludes whether or not the 51.% interest in the Pizza Pfaéé of

Bfidgeport, which was acquired during the marriage by Mr. Ware, is protected under the

First, Petitioner alleges that the Family Court is without statutory authority to permanently

bar her from requesting alimony in the future. However, counsel for Petitioner provides no

z More specifically, the Court directs Judge Wilferig's attention to paragraph no. 2 on page 3, as well as
paragraph nos. 4 and 6 on page 4. ~— )
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| legal authority in support ot this argument. In the Dlvorce Decree entered October 24,
20086, Judge W| Ifong clearly identified the dlstrlbutron of the marital property as afactor in
consrderlng the claim to spousal support in this case.? Because the Court feels that its
ruling regarding the vahdrty of the Antenuptlal Agreement could have a srgnrﬂcant rnf!uence
on Judge Wllfong s ruilng on this issue, the Court remands this issue for further
consrderatlon by the Famzly Court - e

Second Petrtloner atieges that the Farnity Court: erred in. rts deniat of her requestfor -
credlt for payments made on a 1992 Chevrolettruck owned by the Respondent. Petltloner
argues that she should be given credit forthe payments she made toward a total balance

| of $12 468 24 during the marrlage to extingulsh the debt on sard truck The Famrly Court 7

dectmed to award Ms Ware any such credrt ﬂndmg that both partres made payments on

the truck and both partles aiso. recerved a beneflt from the use of the truck. Pursuant to ‘

W.Va.Code §48- 1-233(2)(A) maritai property includes the amountofanyrncrease in vafue

in the separate property of either of the partles toa marnage whrch Increase results from

an expendlture of funds which are marrtal property, mcludrng an expendrture of such funds
which reduces rndebtedness against separate property, extlngurshes trens or otherwise
increases the net value of separate property {emphasis added) In order to determme '
whether or not Ms. Ware is ent:t!ed to a credlt for her payments made on the truck

evidence would need to be provided by her as to the value of the truck. at the time of the

 *The Drvorce Decree states in Paragraph XV, page 4, {t}he distribution of marital property does affect the
ciaim to spousal support because each of the parties erI receive substantial assets, or the equrvalent by monetary
‘payment of equrtabte drstrlbution .

- Because Judge Wllfong permanentty barred Ms. Ware from requesting alrmony in the future the Court
feels that Judgs Wilfong must then address the interplay between W.Va. Code §§ 48-5-701, 48- 6»201(b) and 48-8-
101-105, and whether or not the request for rehabilitative alimony is permanently barred even where no award is
made at the time of divorce.

8 .



marrrage as wel! as |ts value at the trme of drvoroe However thrs mformation was not
provided by Ms Ware betow Nevertheless the Court remands thls issue for further ,
consrderatron bythe Famrfy Court in !rght of lts forthcommg rnterpretatron of the Antenuptlal :
Agreement and the prowsmns contamed therem |

~As her third and fourth grounds for appeal Petitioner alfeges that the Famlly Court

'erred in its denlal of her request for expert fees and attorney fees respeotrveiy The Court;,__ o

- _feels that the Famrly Courts dec:sron on thrs issue. may dalso be rmpaoted by the. rutrng e

above on the valrdlty of the Antenuptral Agreement and by the fma! equitable drstnbutron
award :f any. Therefore the Court remands this issue to the Faml[y Court for further- |
.consrderatron h o | -

Aocordmgiy, based upon all of the foregorng, rt is ORDERED that the Pet:tron for -
-Appeal shouid be and the same is hereby GRANTED and the Dlvorce Decree should be
-and the same is hereby AFFIRMED in'part, asto the granting of the drvorce REVERSED |
in part and REMANDED to the Famlty Court for mterpretation of the Antenuptraf _
) Agreement and the provrsrons set forth by the Court for consrderatron and for further ,
consrderatlon on the |ssues conoernzng any equrtable drstnbutlon award alimony award
award of expert fees and award of attorney fees.

it is further ORDERED, pursuant to Rule 35 of the WV Rules of Practloe and
Procedure for Family Court, that the Special- Family Court Judge hold said hearing wrthrn'
30 days of the entry of this Order., | | |

Itis further ORDERED that the Clerk of this Court shall send a certrfled copy of th:s
ORDER to:



Delby B. Pool, Esquire Douglas A. Cornelius, Esquire
230 Court Street | : PO Box 4424
Clarksburg, WV 26301 _ Clarksburg, WV 26302-4424

The Hon. Jaymie Godwin Wilfong, Special Family Court Judge
Family Court of Harrison County -
Randolph County Courthouse
7 Randolph Avenue
Elkins, WV 26241

ENTER;_ f”)?{/ LL/ 2 00 7
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IN THE FAMILY COURT OF HARRISON COUNTY WEST VIRGINIA

| - In Re The Mamage Of |
f BRENDA}DIANNE:WARE?, .

o peunoner, L | |
' _&‘hd o _ _ L —;Civ‘il' Action No_T 05;1'),_3_5'_1_-4 |
. DAVIDGARYWARE S |

ORDER ON ISSUES REMANDED BY CIRCUI’I‘ COURT

On Mareh 22 2007 the Cn'cu1t Court of Hamson County, (Chlef Judge James A
o Matlsh) entered an “Order Grantlng Petmon For Appeal And Cross Petmon And Reversmg And
Remandmg Case To Fam11y Court On Apnl 18 2007 ﬂ‘ﬂS Court. (Spec:lal Famﬂy Court Judge

Jaymle Godwm Wﬂfong) conducted a hearlng durlng Whlch the partles counsel presented

arguments regardmg the 1ssues remanded fo this Court

A | Regardmg the PlZZﬂ. Place of Brldgeport and the affect of the Ante-Nuptial.
-Agreement thereon ’ | ' | | o |

1. ThIS Court is bound by- and accepts the ﬁndmg and conolusmn of the Harnson |
. County Circuit Court (Judge Mansh) that the subject Ante-Nupt1a1 Agreement is vahd and is

enforceable for the reasons stated in the subject Order reversmg and remandmg this case.



| 2 _ The specrﬁc 1anguage of sard Aute~Nuptra1 Agreement supports a ﬁndmg and

conclusion that Petttroner Brenda Drarme -Ware (formerly Brenda D1anne Ayers) Walved

released and relmqutshed any and all rtghts whrch she could or- mtght have by Treason of

marrrage 1n and to the Ptzza Place of Brrdgeport busrness Iocated at the Meadowbrook Mall m'_, "

Brrdgeport West Vrrgrma Th1s Court m paragraph 4 on page 2 of 1ts “Order Regardlng

: Antenuptral Agreement”, speolﬁcally found that although paragraph 2 of sald Ante-Nuptrall

o ‘Agreemeut used The word “fra

’ of what WaS the subject matter in that paragraph ” 011 sheet 20 page 77 of the transcrtpt of the

Deeernber 16 2005 hearmg, thts Court stated “In fact there Was no franchlse But the Court

_ﬁnds that there ‘was a meetlng of the mmds Everybody knew what the part1es were talkrng

. 'about " udge Matlsh also specrﬁcally found in the second paragraph on page 6 of hlS Order that
“Ms. Ware krtew that Mr Ware s major asset was ‘his mterest 1n a busmess known as the Plzza
Place of Brldgeport and that the only reason for the Antenuptral Agreement was to protect Mr

- Ware’s 1uterest 1n that Very busmess ”

3. In add1tron to dtreottng thIS Court to the specific Ianguage contamed in paragraph

2 on page 3 of the subject Aute-Nuptral Agreement Judge Matrsh further dtrected thrs Court’ .
-attehtron to paragraph nurnbers 4 and 6 on page 4 thereof Paragraph number 4 clearly aud _

specrﬁcaﬂy prov1des that each party shall respeotwely own all personal property which each

respectrvely now owns or may hereatter acqurre free from any. clarm on the part of the other
spouse (ernphasrs supphed)” | Paragraph number 6 clearly and specrﬁoally prov1des that each

party releases “all rrghts whroh ‘oy reason of thetr marrtage, each may acquire in the property or

estate of the other.” o

anchrse” and that there Was no “franeh1se” “the partles Were aware_ L



4. Iu view of the valrdlty of the subject Ante-Nuptral Agreement and the specrﬁc

.'language eontamed n paragraphs 2 4 and 6 thereof Brenda Dlanne Ayers (now Brenda Dranne o
. 'Ware) warved released and relmqurshed any and all rlghts to whrch she rn1ght have been entrtled
: ‘by reason of mamage in and to Mr Ware 8. mterest in the P1zza Plaee of Brldgeport busmess "

mcludlug the 1nterest he already owned and the mterest he subsequently acqmred from John_

Geraffo

the martiage:
Pet1troner had the burden of provmg that the value of Mr Ware $ pre-marltal truek '
B ' mereased durmg the marrrage by elther eXpendmg marltal funds to pay down debt agamst 1t of-

| by perforrnmg work on 1t durmg the mamage and by provmg the amount of any mcrease in '

- valiie. Itis generally tme that rnotor vehrcles deprecrate in value ‘as fast or faster than a motor-
'Vehlele loan thereon is pard off Petltloner falled 10 rntroduce any evrdenee at the ﬁnal hea:rmg
"whrch could support a ﬁndrng that the Value of sard truck mcreased durrng the partles marrrage |

, 'No evrdence was rntroduced by her as to the value of sald truck or as to the prmcrpal debt due on |
'_ sard truck loan as of the date of the partres rnarrrage (F ebruary 20 1993) or r as of the date of the _
parties’ separatron (August 25 2005) Further 1o evrdence was 1ntroduced by her that any:
marrtal funds were used to restore sa1d truck to 1ts orlgmal condrtron or to otherw1se increase its
ever depreoratrng value durrng the 12 1/2 year perrod from’ date of marrrage to date of separatron
C. Regardrng the Petrtroner $ rehabllrtatrve spousal support request
At the final hearmg, Petrtloner requested rehabrhtatrve spousal support 1n the amount of }
$1 200 per month for three years. In addltron to this Court’s reasons for denymg sald request as

set forth n paragraph XIV on pages 3 4 and 5 of the Decree Of Drvoree an award of.



rehabrhtattve spousal support is not mented in v1ew of the SpeCIﬁC language of Sectron 48 8-

105(a) of the West Vlrglma Cod Whlch states “The Court may award rehabrhtatlve spousal'

: support for a hm1ted perrod of t1me to allow the recrp1ent spouse through reasonable efforts to -

) ,beoome gal fullv emploved (emphaszs supphed) ” At the trme of the ﬁnal hearmg, Pet1t1oner

'-was already gamfully employed wrth a gross monthly mcome of $3 100 per month In addmon i

o her already bemg gamfully employed Petrtloner faﬂed to prov1de any specrﬁc testrmony as to _- 7_

; : the actual cost of any trarmng or as to the length of any tra1n1 : ,' | 7 o N

_ D.' Regardmg Petltloner s request for an award of attorney fees -and expert Wltness |
fees: | | “ |
) :Thrs Court prev1ously ruled in paragraph L on page 21 of- the Decree of Dlvorce that |
= eaeh' party shall pay hrs or her own attomey fees and costs mcurred in the drvorce act10n and thls

Court stilt fmds sald ruhng to be appropriate. Each party has good mcome and gt)od mcome
differences,. and, aIthough l'ma_ri.tjal ffault was allle_ged'. against ‘bo’,c_hr- partres __(adultery __aga'rnst
Petitioner and cruelty agamst Respondent), th1s Court d1d not ﬁnd sufﬁelent proof of any fault-
7 _ground to grant a dlvoree thereon Both partles were awarded substantral assets in equltable‘
drstnbutlon and Respondent has already made an equahzlng eash payment to Petltloner in the §
- amount of $39,581 62 and he ‘has reﬁnanced the marital home Ioan to remove Petltroner from. .
“any hab1hty on thexr prev1ous mantal home loan Petltloner previously Wlthdrew $7,000. from. )
the parttes joint bank account of Whrch amount, she pa1d her attorney a retalner of $6, OOO
Each - party mcurred substantlal attorney fees and expenses and expert w1tness fees and expenses
_and after con51der1ng all reievant facts this Court beheves that each party should be responsxble _

for the payment of h1s and her own respectlve costs of thls htlgatlon



WHEREF ORE, :it-is ORDERED as followst |
- Bas‘_eduponi '_the ‘ﬁnd_irlgs ‘and_'couolusilp_rrs_ ooht_ai_ned ir_r paragraph Al on pages_lé?,_ '
ss

N hereof Petrtroner is not entltled to any of the value of the Przza Place Of Brtdgeport busme

'entzty, and her request for a portron of sard value 18 demed

2. Based upon the ﬁndmgs and oonclusrons oontarned n paragraph B on page 3- o

hereof Petrtroner is not entrtled to’ any credrt for the truck Ioan payments made on Respondent’

I 'rpre-marltal 1992 truck dwmg the‘ partlesl’”man‘lage tO S

Based upon the ﬁndrngs and conelusrons contarned 1n paragraph C on pages 3 4: E
L hereof Petrtroner s Tequest for rehabrhtauve spousal support is demed

4. Based upon the ﬁndlngs and conclus1ons contarned 111 paragraph D, on page 4_7 |

hereof Petrtroner §; request for an award of: attorney fees and expenses and expert Wrmess )

fees and expenses is denred

s,

- Pursuant to Rule 22 (e) of the Rules Of Praotrce And Procedure For F amrlv Court _

‘the partres are hereby mformed as follows

(1) Thrs,rs a ﬁnal Order' o | 7

(2) Any party aggrreved by thrs ﬁnal Order rnay take an appeal elther to the Crreurt . |
' Court of thrs Courrty or drrectly to the Suprerne Court of Appeals of West Vrrgmra |

(3)' A Petrtron For Appeal to the Crrcurt Court may be ﬁled by erther party within

thtrty days after the entry of th1s ﬁnal Order and ) | A _ |

' @ ln order to appeal dlreotly to the Supreme Court Of Appeals both partres must -

- ﬁle W1thrr1 fourteen days after the entry of thrs ﬁnal Order a Jomt notice of therr 1ntent to appeal

drreotly to the Suprerne Court and a warver of therr rrght to appeal to the Clrourt Court
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STATE OF WEST VIRGNIA
E COU\ITY OF BARRISON TO WIT

:I Donald L. Kopp H Clerk of the Fifteenth Judmal Cll‘CUlt and the 18th o

c B Famﬂy Court Czrcmt of Hamson County West Vlrglma hereby c:ert1fy the

o .'..:.._.‘._.foregomg te be & tme copy of the OR)ER entered in fhe above Styled ac*aon B

2007

on the 3 day of

I\’ TESTIMTONY V\/ HEREOF 1 hereunto set my hand and afﬁx o

' Seal of the Court th1s q dayof :Tu.ly , 20@ .

-mmu¢waug b
Flfteenth Judicial ClICIlIfI & 18 Famﬂy Court .
- Cireuit Clerk . - ,
Hamson County West V1rg1n1a R
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TE~ IAL GRF

THIS ANTE-NUPTIAL AGREEHENT made and entered 1nto, 1n
dupllcate or1q1na1 this the / /V day of February, 1993, by andt
between Q&VID GARY WARE, party of the first part, and BRENDA_DIANNE
AYERS,gparty;of,the;secondapart;:both~of-C1arkshurgyxﬂarri50n;
County, West Virginia.q ' 7 |

WHE‘REAS the sald DAVID GARY WARE and BRENDA DIANNE .ﬁYERS
intend to be married W1th1n the near future, and

WHEREAS DAVID GARY WARE and BRENDA DIANNE AXERS have
‘disclosed each unto the other the nature and extent of thelr
: varlous preperty 1nterests and of thelr sources of 1ncome, and

WHEREAS DAVID GARY WARE and BRENDA DIANNE AYERS d681re
the release of after the solemnlzatlon of thelr marriage, all
rights that elther DAVID GARY WARE or BRENDA DIANNE AYERS mlght or
could have, by reason of the marrlage in the property of the other
which elther now has or may hereafter acqulre in the respectlve
estate of elther upon his or her death and '_

WHEREAS the partles acknow1edge that ncthlng hereln
contalned shalil prevent the partles from creatlng and termlnatlng,
from tlme to tlme, as they may deem appropriate, ]01nt ownershlp in

real estate with the rlght of surv1vorsh1p, anhd

. W?A.., A/ MW &m

DAVID GARY WARE - BREHBA DIAHNE’AYERS




WHEREAS DAVID GARY WARI-‘: des1res to accept thls prov1s:.0n '
in lieu of all riqhts Wthh he" would otherw1se acqu:Lre by reascm of
the marrlage in the property ar the estate of BREN—DA -DIA_NN_E _AYERS ;
and | _ | . _ |

WHEREAS BRENDA DIANNE AYERS des:Lres to accept thls_:_.,
prov151on in lleu of all rlghts whlch she would otherw1se acqu:l.re
_by reason of the marrlage J.n the property or e:state of DAVID GARY
WARE; and _ . _
| WHEREAS the purpose of this Agreement 1s to prcmote__' |
mai:ital hairmbn-y, :m that the partles hereto deszre a :marrlaqe which

would extend for the perlcd of thelr ]ust llves and each is
..dESlSt'OUS of rellnqulshlng any monetary beneflts that m:.ght be
:obtaineq by 1nst1tutlon of legal proceedlngs for dlssolutlon of the
'-'marrlage

| NOW THEREFORE in con51derat10n cf sald marriage, and of
the mutual covenants between sald partles herein contained and the
sum of One Dollar ($1. 00), each to the other pald the recelpt of
which is hereby acknowledged the partles do he-reby agre_»e as
follows: 7 | |

1. | ﬁea-l Es;gtg* ( é}. With respect to that certaln real
.estate located at Grass Run Road Brlstol Harrlson 00unty, West"
V:Lrglnla, now owned jo:mtly by the partles, 1n the event of a
divoyte between the partles hereto, sald resrldence shall become

il oy b

DAVID GARY ﬁuugi

'BRENDA DIANNE AYERS



marital property, inciuding.any_iﬁereases_in Valee; ﬁhether_aetive
or passive. | - | | |

| ._2 Bﬁeinese.' The Plzza Place franehlse 1ocated at the
Meadowbrook.Mall Brldgeport Harrlson County, West erglnla owned |
by DAVID GARY WARE and John Geraffo as co~owners Wlll remaln the'
'pmperty of DAVID GARY WARE. | BRENDA Dxme AYERs releases all
'rlghts that she could or mlght have by reason of marrlage, in the
Plzza Place franohlse 1ocated at Meadowbrcok Mall Brldgeport
Harrlson County, West Vlrglnla as well as any future acqulsltlons
of Plzza Place franchlses. _. - :' | __“

'7 3.. Except as prev1ded herein, DAVID GARI WARE and BRENDA

: DIANNE AYERS shall hold all real property whlch each respectfully.
now owns or may hereafter acqulre free from any clalm of dower or
_curtsyJ inchoate or otherwlse, on the part of each respectlve
'spouse, ‘and thls Agreement shall ev1dence the rlght of - each sald:
: party to convey any of his or her real estate free from any such
claim of dower of curtsy anh at the request of the other, shall
execute, acknowledge and dellver such other 1nstruments as may be
reasonably requires to accompllsh the transfer by DAVID GARY WARE
or- BRENDA DIARﬂE AYERS of any of his or- ‘her real property free from
. and . such claim of dower or curtsy or to dlvest any clalm of dowert-

or curtsy in such respectlve property

DAVID GARY WARE /// : BRENDA DIANNE AYERS




4. Release of Other Riahts. DAVID GARY'WERE'and BRENDA

QIANNE AXERS shall respectlvely own all personal property whlch
‘each respectlvely now owns or may hereafter acqulre free from any
claim on the part of the other spouse and thls Agreement shall

; ev1dence the rlqht of each spouse hereto to transfer as51gn and

set over any of hlS or her personal property free from any such'

claim by the other’ spouse._ Each spouse, at the request of the

other, shall execute acknowledge and dellver such 1nstruments as-

may. be- reasonably requlred to accompllsh the transfer by the other'

of any of his or her personal property free from any such clalm.

5. cgggggezat;on. The mutual exchange of promlses, one

to the other, by DAVID GARY WARE and BRENDA DIANNE AYERS relea81ng'_'

each party’s respective rlghts in real and,persqnal_property of the

other, the love and affection of the intended martiage, and the sum

of One Dollar ($1.00) is to be the full and adequate consideration

for this Agreement.

6. Re ise  of Mar't ) Ri ts: DAVID GARY WARE and
BRENDA DIAHNE AYERS and each of them shall accept the con81derat10n
herelnabove provxded for in release of and in full satlsfactlon of
all rlqhts whlch by reason of thelr marriage, each may acqulre in
the property or estate of the other, and in consideration thereof,

each éoes herebyf waive and relinguish all rights -which,' as

surviving . spouse, said 'party would otherwisé"achire in the

S Loy bt
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property or estate, under the law now or herelnafter 1n effect 1n'
-any. jurlsdlctlon, whether by way of dower, curtsy, dlstributlve:
share, rlght of electlon to take agalnst a wWill, widbw'e_ or

w1dower s allowance, or otherw1se.

7. O i 1on (a) All debts or obllgatlons ourrently._.,_;

.1n the exclu51Ve name of DAVID GARY WARE shall be - and remaln the_
separate and dlstlnct obllgatlon of DAVID GARY WARE and the sald
DAVID GARY WARE ehall save the said BRENDA DIANNE AYERS harmless
_from the repayment of any of sald debte or obllgatlons.

- (b) All debts or obllgatlons currently' in the
exclu31ve name of BRENDA DIANNE AYERS shall be and remaln the-
separate and dlStlnCt obllgation of BRENDA DIANNE AYERS and the
‘said BRENDA DIANNE AYERS shall save the said DAVID GARY WARE
harmless from the repayment of any of sald debte or obllgatlons.

| (c) ‘All - future debts or obllgatlons contracted.
exclu51vely in the name of DAVID GARY WARE shall be and remain the:
Separate and dlStlnCt obllgatlon of ‘the sald DAVID GARY WARE and
the sald DAVID GARY WARE . shall save the sald BRENDA DIANNE AYERS
harmless from the repayment of any and all Sald future debts or

obllgetlons."

(d) All future debts or' obllqatlons contracted

DAVID GARY W,



aYERS and the sald BRENDA DIANHE AYERS shall save the sald DAVID
GARY WARE harmless from the repayment of any and all sald future,'

debts or obllgatlone._-

8. Dlsclosure of Faqtg It is AGREED that this

agreement is entered 1nto by each party w1th the full knowledge on' L';__

" the p: part of each as to the extent and probable value of the estate-
of the other and of all the rlghts conferred by law upon each in
the estate of the ether by v1rtue of said propesed marrlage. It 1st
_thelr de51re, 1ntent and they hereby egree, in cons1deratlon ofg
their merrlage thet thelr respective rlghts 1n andgto each ather'
-estate as determlned end flxed by thls agreement and shall '1n
:11eu thereof be determlned and flxed by thls agreement and shall
be, and 1s, binding upon them and thelr respectlve 1egal helre,f
| successors, and a531gne. | - .

| .9. Efﬁect;xe Dgte‘ This Agreement shall come 1nto
effect only 1£ the contemplated marriage between DAVID GARY WARE
and BRENDA DIANNE<AYERS 1s solemnlzed and upon comlng 1nto effect
shall blnd and- inure te the beneflt of the partles and thelr
respectlve helrs, dev1sees, personal representatlves and a351gns,
and shall only be - modlflable in writing. ' |

10. This Agreement shall be construed and 1nterpreted'

under the appllcable laws and dec1s1one of the State of West

Vlrgl p

DAVID GARY ﬁme9{

BRENDA DIANNE AYERS
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11; Should any prov151on of thls Agreement be found to he
-1llegal and in confllct with any appllcable law, the valldlty of

the remalnlng portlon shall not be affected thereby and shall

remaln in full force and effect

LoD Ay e
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STATE OF WEST VIRGINIA
COUNTY OF HARRISON TO—WIT‘

Qy ' The foreg01ng 1nstrument was acknowledged before me thls
{[ day of @f:§y~k»q ’ 1993 by DAVID GARY WARE.
My comm1851on explres" _ ' [‘“ DV 031

\ NOTARY PUBLIC.
\ - STATE OF WESTVIRGINA
- BRENDA JO SERGENT
7 [OUTE 2, BOR :
STATE oF WEST VIRGINIA

COUNTY OF HARRISON TO*WIT’

The foreg01ng 1nstrument was. acknowledged before me’ thls

AU aay of Eﬂﬂk.m _, 1993

4

, by BRENDA DIANNE AYERS.
My commission expires: - ” 0Y-012

ity .,--—'_

HOTARY PUBUG

N STATEGH WESY ViRgina

BHEM&A&:SERGENT
mmmzxmwn

Notary Pub@hc :

Thls instrument prepared by KEITH SKEEN , AR o
Attorney at Law ' '
Suite 211, Goff Building
Clarksburg, W.Va. = 26301
304-624-7832 ' o
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cggg:;mcu;og OF 'Awékﬁgx

I, .Keith Skeen, certify‘ that I am & duly 11censed '

attorney, admltted to practlce in the State of West Vlrglnla, that
I have consulted with DAVID GARY WARE a party to the foreg01ng
instrument, _and that I have - fully advised- hlm of. hls property:
rights and of the legal s1gn1f1cance of the foregoing Agreement,
that he has acknowledged a full and complete understandlng of the:

legal consequences of the terms and prov151ons of the foreg01nq_

rAgreement and has freely and voluntarlly executed the Agreement in

my presence. -

Dated this 42 # aay of .6’/20»?/(’)/ , 1993,

AQ%QUM/ btore — Mﬂd/m Aw-d
DAVID GARY WARE / - BRENDA DIANNE AYERS v .
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ERTIFICATION OF Al d NE

I,

4 5./7%/ _ (é”é/yz certlfy that I am a dulyii'. |
1icensed attorney, admtted to practlce in the State of West
V;Lrglnla, that I have consulted with BREl\IDA DIANNE AYE:RS, a party
to the foreg01nq Ainstrument ~and. that Ihave: fully advised her 62 SN
her property ra.ghts and of the leqal signz_flcance of the forego:t.ngr
Agreement, that she has : acknowledqed a full and . complete m
understandlng of the legal consequences cf the terms and provmmns

of the foregomg Agreement and has freely and voluntarzly executed

the Agreement in my presence

Pated this .{é?"/ day of Z CQRARY _, 1993.

. mwxn GARY WARE / . BRENDA DIANNE AYERS

- 11 =




